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2859L. O3F
HOUSE SUBSTI TUTE
FOR
HOUSE COVMM TTEE SUBSTI TUTE
FOR
HOUSE BI LL NO. 1923

AN ACT
2 To anend chapter 197, RSMb, by adding thereto
3 el even new sections relating to nurse

4 staffing plans.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI
AS FOLLOWE:

Section A  Chapter 197, RSMb, is anmended by adding thereto
el even new sections, to be known as sections 197.650, 197.653,
197. 656, 197.659, 197.662, 197.665, 197.668, 197.671, 197.674,
197.677, and 197.680, to read as follows:

197.650. 1. As used in sections 197.650 to 197.680, the

followi ng terns nean:

(1) "Acuity systenl, areliable and valid neasurenment

system t hat:

(a) Predicts nursing care requirenents for individual

pati ents based on severity of patient illness, need for

speci ali zed equi pnent _and technol ogy, and intensity of nursing

i nterventions required;

(b) Deternines the anmount of nursing care needed, both in

nunber and skill m x of nursing staff required on a daily basis
1
EXPLANATI ON- Matter encl osed in bol d-faced brackets [thus] in the
above bill is not enacted and is intended to be omtted fromthe | aw

Matter in boldface type in the above law is new proposed | anguage.
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for each patient in a nursing unit; and

(c) Is stated in terns that readily can be used and

understood by direct care nursing staff;

(2) "Assessnent tool", a neasurenment system that conpares

the staffing level in each nursing departnent or unit as

detern ned by the acuity system agai hst actual patient nursing

care requirenments to assess the accuracy of the acuity system

(3) "Departnent", the departnent of health and seni or

services;

(4) "Direct care nursing staff", any nurse who has direct

responsibility to oversee or carry out nursing care and treatnent

for one or nore patients;

(5) "Director of nursing services", the person desi gnated

by a hospital as having overall nanagenent responsibility for

nur si ng_Sservi ces;

(6) "Hospital", the sane neaning as such termis given in

section 197.020;

(7) "Nurse", a reqgistered professional nurse or licensed

practical nurse as defined in section 335.016, RSM:;

(8) "Public governnmental body", the sane neaning as such

termis given in section 610.010, RSM;

(9) "Retaliatory action", the discipline, discharge,

suspensi on, denotion, harassnent, denial of enploynent or

pronotion, layoff, or any other adverse action taken against a
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nurse as a result of a nurse taking any action described in

sections 197.650 to 197.680;

(10) "Skill mx", refers to the differences in |licensing,

areas of specialization, education, training, and experience

anong direct care nursing staff;

(11) "Staffing plan", a hospital's witten plan for neeting

the expected nursing care requirenents of its patients as

described in subsection 4 of section 197.653;

(12) "Unforeseeabl e energent circunstance", an

unpredi ctabl e or unavoi dabl e occurrence of nature or catastrophic

event which could not have been prevented by the exercise of any

reasonabl e foresi ght or precaution and which has an i medi ate

adverse inpact on a hospital's staffing requirenents;

(13) "Unit", a functional division or area of a hospital in

whi ch nursing care is provided.

197.653. 1. Every hospital shall ensure that it is staffed

at all tines with sufficient nunbers and skill m x of

appropriately qualified direct care nursing staff in each unit

within the hospital to neet the individualized care needs of the

patients in such unit and to neet the requirenents set forth in

this section.

2. By July 1, 2003, every hospital licensed in this state

shall develop, inmplenent, and annually subnmt to the departnent a

witten hospital-wide staffing plan for nursing services together
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with a witten certification fromits chief executive officer and

director of nursing services that the staffing plan is expected

to provide sufficient nunbers and skill m x of appropriately

qualified direct care nursing staff to neet the antici pated needs

of its patients for the ensuing vear. FEvery hospital shall have

a process that ensures the consideration of input from

nonsupervi sory direct care nursing staff fromeach unit, within

the hospital or, when the direct care nursing staff is

represented by a recognized or certified collective bargaining

representative, input shall be fromsuch coll ective bargai ning

representative, in the devel opnent, inplenentation, nonitoring,

evaluation, and nodification of the staffing plan. The staffing

pl an shall include the nunber, skill mx, qualifications, and

categories of direct care nursing staff needed for each unit of

t he hospital.

3. As a part of a hospital's quality assurance and quality

i nprovenent process, the hospital shall, in consultation with its

nonsupervi sory direct care nursing staff, periodically eval uate

and nonitor the staffing plan for effectiveness and revise the

pl an as necessary. FEach hospital shall nmaintain witten

docunentation of such gquality assurance and quality inprovenent

activities and upon request, shall provide such docunentation to

the departnent. All revisions to a hospital's staffing plan

shall be submtted to the departnent within ten days of
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conpl eti on.

4. A hospital's staffing plan shall:

(1) Be based on the expected nursing care required by the

aggr egate and individual needs of each patient. The expected

aggr eqgate and i ndividual nursing care needs of each patient shal

be the major consideration in determ ning the nunber and skill

m x of direct care nursing staff needed;

(2) Enploy an acuity system for addressing daily

fluctuations in aggregate and individual patient nursing care

requi renents necessitating adjustments in the staffing plan to

ensure that the nursing care needs of each patient is net;

(3) Be based on the specialized qualifications, skill m x,

experi ence, and conpetencies of the hospital's direct care

nursi ng staff;

(4) Be consistent with the scopes of practice for

reqgi stered nurses and licensed practical nurses as provided by

| aw,

(5) Factor in other nonpatient care duties, adninistrative

and support tasks, including arrangenents for discharqge,

transfer, and adnission of patients, that are to be provided by

direct care nursing staff;:

(6) Incorporate an assessnent tool;

(7) Provide for docunentation of the actual staffing and

patient acuity levels on a daily basis within each unit of the
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hospital; and

(8) ldentify the m ni nrum nunber of direct care nursing

staff, including both reqgistered nurses and |licensed practical

nurses, required on specific shifts. The actual nunber of direct

care nursing staff on duty for each shift shall be sufficient to

ensure that the nursing care needs of each patient are net. At

| east one reqgistered nurse providing direct patient care services

nust be on duty in each unit where a patient i s present,

excluding long-termcare units.

5. The skill mx reflected in the staffing plan shal

assure that each of the followi ng el enents of the nursing process

are perforned by reqistered nurses in the planning and delivery

of care for each patient: assessnent, nursing, diagnosis,

pl anni ng, eval uation, and patient advocacy. The skill m x shal

not incorporate or provide that nursing care functions required

by law, requlation, or accepted standards of practice to be

perforned by a reqgistered nurse or licensed practical nurse are

to be perfornmed by unlicensed assistive personnel.

6. Every hospital shall maintain and post a voluntary on-

call list of qualified on-call nurses, nursing services, nurse

reqgistries, and per diemnurses that may be called upon to

provide replacenent staff in the event of sickness, vacati ons,

vacanci es, and other absences of direct care nursing staff. The

on-call list shall include a sufficient nunber and skill m x of
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on-call nurses to neet the reqular needs of the hospital for

repl acenent staff.

7. Upon witten request of a hospital and for good cause

based on actual patient care needs or the nursing practices of

the hospital, the departnent of health and senior services nay

grant variances to a hospital's staffing plan on a limted basis.

If a hospital is unable to neet its staffing plan on a particul ar

shift, the hospital shall report to the departnent by phone or

electronically prior to the start of the shift the reason for the

staffing shortage and the individual who nmade the deterni nation

of such staffing shortage.

197.656. 1. Unless the departnent has granted a witten

vari ance or the hospital has notified the departnent pursuant to

section 197.653, a hospital shall at all tines provide direct

care nursing staff in accordance with its staffing plan and the

staffing standards set forth in sections 197.650 to 197.680;

provi ded that nothing herein shall be deened to preclude a

hospital frominpl enenting hi gher direct care nurse-to-patient

staffing | evel s.

2. No nurse shall be assigned to or included in the count

of direct care nursing staff in a unit of a hospital for purposes

of conpliance with the staffing plan wi thout appropriate

licensing, training, orientation, and verification that the nurse

is capable of providing conpetent nursing care to the patients in
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the unit.

3. No nurse assigned to or perfornm ng nonpatient care

duties, adm nistrative or support tasks and who provides direct

patient care for |less than seventy-five percent of the tine on

that shift shall be included in the count of direct care nursing

staff in a unit of a hospital for purposes of conpliance with the

staffing plan.

197. 659. 1. | medi ately upon | earning that staffing on any

shift will fall below the m ni num nunber of direct care nursing

staff required for that shift by the hospital's staffing plan and

prior to requiring any direct care nursing staff or unlicensed

assi stive personnel to work overtine, the hospital shall first

attempt to fill its staffing needs through other neans, including

requesting off-duty staff to voluntarily report to work and

reqguesting on-duty staff to volunteer for overtine hours and

using the hospital's on-call list. FEach replacenent direct care

nursing staff shall have a skill mx appropriate to the unit to

whi ch assi gned.

2. Except as provided in subsections 4 and 5 of this

section and in subsection 1 of section 197.662, a hospital shal

not mandate or otherwi se require a nurse to work in excess of any

of the foll owi ng:

(1) The nurse's reqularly schedul ed shift or duty period;

(2) Mre than twelve hours in a twenty-four hour tine
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(3) FEighty hours in a fourteen consecutive-day peri od.

As used in this subsection and section 197.662, "nandate" or

"mandat ory" nmeans any request which if refused or declined by the

nurse may result in retaliatory action agai nst the nurse.

Not hing in this subsection shall prohibit a nurse from

voluntarily working in excess of the provisions of this

subsecti on.

3. Except as provided in subsection 2 of section 197.662, a

hospital shall not authorize or permt a nurse to perform patient

care services for nore than sixteen hours in a twenty-four hour

period. Any nurse perform ng patient care services for sixteen

hours in any twenty-four hour period nust have at | east ei ght

consecutive hours off duty before being authorized or perntted

to return to patient care duties. No nurse shall be authorized

or pernmitted to provide patient care for nbre than seven

consecutive days without at | east one consecutive twenty-four

hour period off duty within such tine. A work schedul e or on-

call program established pursuant to a nutually agreed upon

enpl oynent _agreenent _nay provide for additional hours as a result

of being on-call, provided adequate neasures are included in the

agreenent to ensure agai nst fatique.

4. The provisions of subsection 2 of this section shall not
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apply if a hospital has nmade every reasonable effort to contact

all of the nurses and nursing services on the on-call 1ist

described in section 197.653 and is unable to obtain appropriate

repl acenent direct care nursing staff with appropriate skill mx

in atinely manner. The hospital shall docunent its effort

pursuant to this section to obtain replacenent direct care

nursing staff.

5. Direct care nursing staff shall not place a patient at

ri sk of harm by abandoning a patient care assignnent during a

shift or an extended shift wi thout authorization fromthe

appropri ate supervisory personnel.

197.662. 1. During a declared national or state energency

or _unforseeabl e energent circunstance in which a hospital has a

direct role in responding to nedical needs resulting fromthe

decl ared energency or _unforseeable energent circunstance, the

nmandatory overtinme prohibition in subsection 2 of section 197.659

shall not apply to the follow ng extent:

(1) Direct care nursing staff and unlicensed assistive

personnel may be required to work or be on duty up to the nmaxi nrum

hour limtations set forth in subsection 3 of section 197.659

provi ded the hospital has taken the steps set forth in subsection

4 of section 197.659 and made reasonable efforts to fill its

i medi ate staffing needs through alternative efforts, including

requesting of f-duty nurses to voluntarily report to work and

10
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requesting on-duty nurses to volunteer for overtine hours; and

(2) The exenption to the provisions of subsection 2 of

section 197.659 granted by this section shall not exceed the

duration of the declared national or state energency or

unf orseeabl e energent circunstance and the hospital's direct role

in responding to nmedical needs resulting fromthe declared state

of energency or unforseeabl e emergent circunstance.

2. During a declared national or state energency or

unf orseeabl e energent circunstance in which a hospital has a

direct role in responding to nedical needs resulting fromthe

decl ared energency or _unforseeable energent circunstance, the

maxi nrum hours limtation set forth in subsection 3 of section

197.659 shall not apply if:

(1) The decision to work the additional tine is voluntarily

nmade by the affected nurse;

(2) The nurse is given at | east one uninterrupted four-hour

rest period before returning to patient care duties follow ng the

conpl etion of a sixteen hour shift and an uni nterrupted eight-

hour rest period before returning to patient care duties

following the conpletion of a twenty-four hour shift;

(3) Any nurse who has been on duty for nore than sixteen

hours in a twenty-four hour period who inforns appropriate

supervi sory personnel that he or she needs i medi ate rest shal

be relieved fromduty as soon thereafter as possible consistent

11
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hours off duty before being required to return to duty:

(4) The exenption to the provisions of subsection 2 of

section 197.659 granted by this subsection shall not exceed the

duration of the declared national or state energency or

unf orseeabl e energent circunstance and the hospital's direct role

in responding to nmedical needs resulting fromthe declared state

of energency or unforseeabl e emergent circunstance.

As used in this subsection, "rest period" neans a period in which

an individual may be required to rennin on the prenises of the

hospital but is free of all restraint, duty, or responsibility

for work.

197.665. 1. Every licensed hospital shall adopt and

disseninate to direct care nursing staff a witten policy that

conplies with the requirenents of subsections 2 and 3 of this

section detailing the circunstances under which a direct care

nursing staff may refuse a work assignnent or conti nued duty.

2. At a mninmnum the work assignnent policy shall permt a

direct care nurse to refuse an assignnent or continued duty in

the foll owi ng circunstances:

(1) The nurse is not prepared by licensure, education,

trai ni ng, experience, or unit orientation to fulfill the

assi gnnent w t hout conproni sing or jeopardizing patient safety or

12
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the nurse's ability to neet foreseeabl e patient needs;

(2) The nurse has volunteered to work in excess of the

provi si ons of subsection 2 of section 197.659 but subsequently

deternmnes that his or her level of fatigue or decreased

al ertness nay conproni se or jeopardize patient safety or the

nurse's ability to neet foreseeable patient needs;

(3) The assignnent otherwi se violates the requirenents of

sections 197.650 to 197.680.

3. At a mnimum the work assignnment policy shall contain

procedures for the foll owi ng:

(1) Reasonable requirenents for notice to the director of

nursi ng services, or the director's designee, reqgardi ng the

nurse's refusal of a work assignnent or continued duty and

supporting reasons for refusing the assignnent or continued duty;

and

(2) Wien tine permts, an opportunity for the director of

nursi ng services to review the specific reasons supporting the

nurse's refusal, and to decide whether to renedy the conditions

giving rise to the refusal, to relieve the nurse of the

assi gnnent _or continued duty, or to reject the nurse's reasons

for refusal of the assignnent or continued duty: and

(3) Pernits the nurse to refuse the assignnent or continued

duty without retaliatory action when the director of nursing

services rejects the nurse's reasons for refusal of the

13



AW

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

assi gnnent _or continued duty and:

(a) The nurse reasonably believes that the assignnment or

conti nued duty neets the conditions of this section

and the

hospital policy justifying refusal of the assignnent or continued

duty; and

(b) The director of nursing services fails to

propose a

renmedy or the nurse reasonably believes the proposed renedy wll

be i nadequate or untinely:; and

(c) Complaint and investiqgation process with the

appropriate requlatory agency will be untinely to address the

concern.

197.668. 1. The departnent shall establish a

toll -free

t el ephone nunber for receipt of confidential information on a

hospital's failure to conply with sections 197.650 to 197.680.

2. Upon receipt of information that a hospital

failed to

conply or is deficient in neeting the requirenents of sections

197.650 to 197.680, the departnent shall conduct an

i nvesti gati on

and, if the nonconpliance or deficiency is substanti

ated, the

departnent shall notify the hospital of the nonconpl

i ance or

deficiency and provide the hospital with an opportunity to

devel op and i mpl enent a plan of correction. I f the

pl an of

correction proposed by the hospital is not acceptab

e to the

departnent, the departnent may require the hospital

to i npl emrent

a plan of correction devel oped by the departnent.

14
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3. If there is a continuing nonconpliance or deficiency

after the inplenentation of the plan of correction, the

departnent may restrict or suspend new patient adm ssions or

outpatient services in all units of the hospital affected by the

nonconpl i ance or deficiency.

4. | f the nonconmpliance or deficiency continues after new

pati ent adni ssions or outpatient services have been restricted or

suspended pursuant to subsection 3 of this section, the

departnent may deny, suspend, or revoke the hospital's license

pursuant to section 197.070.

5. A hospital aqgrieved by a decision of the departnent

requiring the hospital to inplenent a plan of correction

devel oped by the departnent pursuant to subsection 2 of this

section, or to restrict or suspend new patient adm ssions or

out pati ent services pursuant to subsection 3 of this section nmay

appeal such decision to the adm nistrative hearing conm Ssion

pursuant to section 197.071 and seek judicial review pursuant to

section 621.145, RSMb. Any such appeal shall be heard on an

expedited basis by the admi nistrative hearing comm ssion. The

hospital may apply to the adnm nistrative hearing comm ssion for

an order to stay or suspend the departnent's action pending the

commi ssion's decision on the appeal.

6. The departnent shall conduct an annual unannounced audit

of not |less than seven percent of all hospitals in this state to

15
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verify conpliance with the requirenents of sections 197.650 to

197.680. Surveys nmade by private accrediting organi zati ons shal

not be used in lieu of the audit required by this subsection.

The departnent shall conmpile and maintain for public inspection

an_annual report of the audits conducted pursuant to this

subsecti on. If the audit reveals nonconpliance with sections

197.650 to 197.680, the departnent shall notify the hospital of

t he nonconpli ance or deficiency and shall ensure that the

nonconpl i ance or deficiency is corrected followi ng the procedures

established in subsections 2 to 5 of this section.

7. Al findings of the departnent of deficiency or

nonconpliance with sections 197.650 to 197.680 and all pl ans of

correction for such nonconpliance or deficiency shall be subject

to public disclosure consistent with section 197.477.

197.671. 1. No hospital shall take retaliatory action

agai nst _a nurse because the nurse:

(1) Discloses or intends to disclose to the director of

nursing services or the director's designee, a private

accreditati on organi zation, the nurse's coll ective bargai ning

agent, or _a public governnental body any activity, policy, or

practice of the hospital or a hospital that is in violation of

sections 197.650 to 197.680, or any other law, rule, or

pr of essi onal standard of practice and which the nurse reasonably

believes poses a risk to the health, safety, or welfare of a

16
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patient or the public;

(2) Provides information to or testifies before a private

accreditation organi zation or public governnental body conducting

an i nvestigation, hearing, or inquiry into an alleged violation

by a hospital of any law rule, or professional standard of

practice that the nurse reasonably believes poses a risk to the

health, safety, or welfare of a patient or the public;

(3) Onjects to or refuses to participate in any activity,

policy, or practice of a hospital that is in violation of

sections 197.650 to 197.680, or any law, rule, or professional

standard of practice that the nurse reasonably believes poses a

risk to the health, safety, or welfare of a patient or the

publi c;

(4) Participates in a conmmttee or peer review process or

files a report or conplaint that discusses allegations of unsafe,

dangerous, or potentially dangerous care within the hospital.

2. Except as provided in subsection 3 of this section, the

protection against retaliatory action in subsection 1 of this

section does not apply to a nurse unless before naking a

disclosure to a private accreditation organi zation or public

gover nnental body the nurse:

(1) Gves witten notice to the director of nursing

services, or the director's designee, of the activity, policy, or

practice that the nurse believes is in violation of sections

17
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197.650 to 197.680, or any other law, rule, or professional

standard of practice and which the nurse reasonably believes

poses a risk to health, safety, or welfare of a patient or the

public; and

(2) Provides the director of nursing services with a

reasonabl e opportunity to correct the activity, policy, practice,

or violation.

3. Anurse is not required to conply with the provisions of

subsection 2 of this section to obtain the protection in

subsection 1 of this section against retaliatory action if the

nurse:

(1) Reasonably believes that the activity, policy,

practice, or violation is known to the director of nursing

services, or the director's designee, and the nurse reasonably

believes that the delay in conpliance with subsection 2 of this

section jeopardizes the life or health of any person;

(2) Reasonably fears physical or other harmto a patient as

a result of the disclosure; or

(3) ©Makes the disclosure to a private accreditation

organi zation or public body for the purpose of providing evidence

of an activity, policy, practice, or violation by the hospital

that the nurse reasonably believes is a crinme.

197.674. 1. A nurse aggrieved by a retaliatory act

prohi bited by sections 197.650 to 197.680 may bring an action

18
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agai nst the hospital in the circuit court of the county in which

the hospital is | ocated. If the nurse prevails in such action,

the nurse may recover actual and punitive damages, attorney's

fees, court costs, and expenses. In addition, the court may:

(1) |Issue a tenporary restraining order, or a prelinnary

or pernmanent injunction to restrain a continued violation of

sections 197.650 to 197.680;

(2) Reinstate the nursing staff to the sane or equival ent

position that the nurse held before the retaliatory action;

(3) Reinstate full benefits and seniority rights to the

nurse as if the nurse had continued in enmploynent; or

(4) O der expungenent of the all retaliatory action from

the nurse's enploynent records.

2. Except as provided in subsection 3 of this section, in

any action brought by a nurse pursuant to subsection 1 of this

section, if the court finds that the nurse had no objectively

reasonabl e basis for filing the action, the court may award court

costs, expert witness fees, and reasonable attorney fees to the

hospi tal .

3. A nurse shall not be assessed costs or fees pursuant to

subsection 2 of this section if, after filing the action, the

nurse exercises reasonable and diligent efforts to ascertain the

facts and upon finding no objectively reasonable basis for

continuing such action, disnisses the action against the

19
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hospital .

197.677. 1. A hospital shall provide witten notice to al

direct care nursing staff summarizing the provisions of sections

197.650 to 197.680 at the tine a direct care nursing staff is

first enmployed by the hospital and annually thereafter. | n

addi ti on:

(1) Each hospital shall post in a conspicuous place readily

accessible to the general public a notice prepared by the

departnent setting forth in summary formthe provisions of

sections 197.650 to 197.680;

(2) Upon request, the hospital shall provide the current

staffing levels described in the hospital's staffing plan and the

hospital's actual staffing levels in each nursing unit:

(3) Upon request, the hospital shall nmake copies of its

staffing plan as filed with the departnment available to the

public; and

(4) Every hospital shall post or nmake available within each

nursing unit, the follow ng infornation:

(a) A copy of the current staffing plan for the unit;

(b) The docunentation of actual staffing and patient acuity

on a daily basis as provided in subdivision (7) of subsection 4

of section 197.653; and

(c) ldentification of the m ni num nunber of direct care

nursing staff required on each shift as provided in subdivision

20
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(8) of subsection 4 of section 197.653.

2. Any hospital that intentionally violates the provisions

of this section is subject to a civil penalty not to exceed five

hundred dollars for each violation.

3. Any hospital that violates the staffing requirenents of

sections 197.650 to 197.680, and such violation is directly and

substantially related to or results in, but does not have to be

the sole cause of, serious physical harmto or the death of a

patient, shall be subject to a civil penalty of one hundred

t housand dollars for each such violation.

197. 680. 1. Not hi ng in section 197.674 shall di m nish any

rights, privileges, or renedies of a nurse under federal |aw or

requl ation, or under any coll ective bargai ni ng agreenent or

enpl oynent contract.

2. Section 197.674 provides the only renedi es under state

law for an alleged violation of section 197.671 commtted by a

hospi tal .
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